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Vladimar Cehlar: Saturation of the Needs of Victims via Criminal Mediation.

Abstract

The introductory section of the article presents the field of probation and mediation in Slovakia with
emphasis on criminal mediation. In the following section, the author outlines the criminal mediation
application options from the viewpoint of the restorative principle. The actual diversion and the criminal
mediation process are viewed as determining elements that should primarily saturate the needs of crime
victims. A case study is used to explain the various parts of the mediation process as one of the possible
approaches. The needs as well as sustainable alternatives from the viewpoint of a possible risk of recidivism
are explained more broadly, as the process results in an agreement in the form of a consensus between the
victim and the offender.

Key words:

Mediation. Restorative principle. Crime victim. The accused. The convict. Mediation process.
Mediator.

1/ Introduction (origins of probation and mediation in Slovakia)

In the second half of the 20" century, a quest for new forms of justice was launched both in Europe
and in Slovakia to replace some traditional approaches in criminal proceedings. These forms or rather
alternative solutions to criminal matters may be characterised: , As specific approaches used as alternatives
to standard criminal proceedings and peculiar forms of crime response presenting and alternative to
a traditional prison sentence.'” The alternative approaches intend to tailor the criminal sentence in
particular. A positive feature is the effort to motivate crime offenders to get actively involved in the
resolution of criminal matters to eliminate damages in favour of the victim. A parallel objective is to reduce
the workload of courts and criminal law enforcement bodies, to address the lack of prison capacities and to
create effective crime prevention forms.

The Ministry of Justice of the Slovak Republic drafted amendments to criminal law codes in the years
2000 to 2003. The idea of restorative justice became their philosophical background. This view of the prison
sentence allows us to impose it in absolutely necessary cases only, unless a different solution to the
criminal case can be found. The implementation of the alternatives required the establishment of the
Probation and Mediation Service (hereinafter referred to as PMS).

One job position of an expert officer tasked with coordination of preparation and implementation of
a PMS pilot project was opened since 1 August 2001 at the Ministry of Justice of the Slovak Republic,
Criminal Law Division. It may be stated that PMS in Slovakia was developed as a centralised service taking
local specifics into consideration. The intention was to promote the rights of crime victims on the one
hand, to actively assist in re-socialisation of the offender and their seamless post-crime return into the
society, and at the same time play an educational role vis-a-vis the entire society. PMS in Slovakia wished

! SOTOLAR, A., PURY, F., SAMAL, P. Alternativni Feeni trestnich véci v praxi (Alternative Resolution of Criminal Matters in Practice).
p. 3.
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to rank among institutions that would actively operate as part of crime prevention programmes.’

The institute of conciliation (settlement) was introduced to the Code of Criminal Procedure in
Slovakian conditions. This created room allowing the court, or the prosecutor in the pre-trial procedure, as
applicable, to decide on approval of settlement and to suspend the prosecution, subject to meeting of
conditions set by the law and subject to the consent of the accused and of the victim. One of the conditions
the accused has to meet is to compensate the pecuniary damage, if incurred due to the crime, or to take
another action to redress damage or to otherwise compensate non-pecuniary damage caused by the crime.
Mediation as a dispute resolution form, where the dispute arose between the parties due to the crime, is
used in holding deliberations between the offender and the victim. Act no. 550/2003 Coll. on Probation and
Mediation Officers, effective since 01 January 2004 was passed upon conclusion and a positive review of
the pilot programme.

2/ Operation of Probation and Mediation Officers in Slovakia

A probation and mediation officer assists in having the criminal case heard in one of the special
regimes of criminal proceedings, if applicable, or in allowing a non-prison sentence to be imposed and duly
enforced, or in allowing custody to be replaced by another suitable measure. For this purpose, the
probation and mediation officer shall:

a) procure supporting documents concerning the person of the accused, on their family, social and
work/professional background;

b) create conditions for a decision on conditional suspension of prosecution or on approval of
settlement;

c) carry out acts to conclude an agreement between the victim and the accused concerning the
pecuniary damage incurred as a result of the crime, or concerning the compensation of non-pecuniary
damage incurred as a result of the crime;

d) supervise the conduct of the accused during the probation period and control the execution of
non-prison sentences;

e) execute other criminal procedure acts in performing probation and mediation.

The probation and mediation officer shall carry out acts falling within their scope of competence in
accordance with their job schedule on the basis of a counterpart of alegally effective court decision
implying the duty to carry out probation, or on the basis of a written instruction by the presiding judge of
the bench, by the single judge or by the prosecutor in the pre-trial procedure. In cases suitable for
mediation, the probation and mediation officer shall also carry out acts without such instruction, in
particular when prompted by the victim or by the accused, provided that the probation and mediation
officer shall notify the competent law enforcement authority thereof in writing without delay; a written
consent by the presiding judge of the bench, by the single judge or by the prosecutor in the pre-trial
procedure shall be required to carry out mediation.

2 Vyhodnotenie pilotného projektu PaM na Slovensku (Evaluation of the PaM Pilot Project in Slovakia). 2002. Author: Ministry of
Justice of the Slovak Republic
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In the execution of probation and mediation, the probation and mediation officer may obtain
information and knowledge about the person of the accused and opinions of the victim that is of
significance for the court or prosecutor’s decision.

Upon passing of the Act on Probation and Mediation Officers, the Ministry of Justice of the Slovak
Republic launched a recruitment procedure for the job position of the probation and mediation officer
(hereinafter referred to as the ,,PMQ”) via district courts.

The PMO is a court staff member, they may inspect files, review the convict’s compliance with the
imposed measures, inquire into the family, social, job/professional background of the offender, organise
meetings between the offender and the victim, carry out mediations, draft agreements to be concluded
between the offender and the victim. The PMO shall at the same time cooperate with governmental and
non-governmental entities in addressing particular social issues of both the offender and the victim. The
PMO may request the offender’s employer and school to provide expert assessments of the offender. The
job of the probation and mediation officer focuses on two domains — probation and mediation.?

3/ Probation

Probation shall be carried out by the PMO of the district court having local jurisdiction over the place
of registered residence of the accused or of the convict subject to probation supervision.

—How to perceive probation in criminal law?

The word probation is derived from the Latin expression ,probare” — meaning to test, to verify /
review (an alternative preferred to a more severe form of punishment, or having a preventative nature, as
applicable, aimed at minimising the consequences of criminal offences via targeted steps, protecting the
society and creating room for the accused and for the convict to correct their unlawful conduct, focusing on
supervision and review). In the conditions of the Slovak Republic, probation in criminal proceedings may be
defined as a certain form of supervision over the accused / the convict to eliminate reoffending, having a
maintenance nature, i.e. to keep the offender in the society and to ensure a review of their compliance
with the imposed duties and restrictions.

There are various definitions of the actual term probation, according to Inciardi* ,, probation is
a conditional form of punishment imposing conditions for staying at liberty, and keeping the court’s right to
change the terms of punishment or to impose anew punishment, should the offender violate the
conditions”. According to the above author, the term probation is used to describe a status, a system and
a process. Probation as a status refers to the unique nature of the conditionally released convict — they are
neither afree citizen nor serving an unconditional sentence. Probation as a system refers to an
organisational component of administration of justice as represented by the body or organisation
exercising oversight over probation. As a process, probation refers to a set of functions, activities and
services, such as reporting to courts, supervision over conditionally released convicts and service provision.”

3 550/2003 Coll. on Probation and Mediation Officers.

* INCIARDI, J.: Trestni spravedinost. Ustavni principy trestniho prava, trestniho fadu a napravné vychovy (Criminal Justice.
Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Education). p. 669.

* INCIARDI, J. : Trestni spravedInost. Ustavni principy trestniho prava, trestniho fddu a napravné vychovy. (Criminal Justice.
Constitutional Principles of Criminal Law, Criminal Procedure Code and Restorative Education). p. 669.
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—Probation may be divided into:

a) Activities in the pre-trial procedure, prior to a court decision;
b) Activities after the court / prosecutor’s office decision (parole).

There is no separate and unequivocal definition of the probation service. In its Manual for Probation
Services and in the Guidelines for Probation Managers, Rome — London 1989, the United Nations
Interregional Crime & Justice Research Institute (,UNICRI) defines probation as: ,,an action by the court,
whereby the offender shall be convicted for a term of control and supervision in the society”. It may
therefore be concluded that what falls within probation activities depends to a large degree on the nature
and structure of criminal codes. On a general level, probation may be perceived as an action by the court or
by the prosecutor’s office, where the offender is accused or convicted for a term of control and supervision
in the society.

Such definition of probation delivers three basic areas relevant for the application practice:

v The first area includes the ,,mandate” of the probation and mediation officer whereunder they
may carry out probation. The mandate shall be established by a competent and decision-making body that
issued the mandate in the form of a ,resolution” or ,judgment” ensuring it is clear and unambiguous for
both the probation officer and for the accused or the convict, as applicable. This process involves
clarification of the probation officer’s position, where the probation officer shall explain to (instruct) the
accused (convict) what they can expect and what not. This part is important from the viewpoint of position
clarification of the accused (convict) and helps both parties to establish a professional relation during
probation, which may last up to 5 years for instance in case of conditional suspension of the prison sentence
with probation supervision, and up to 10 years in case of prohibition of participation in public events.
During this time, the probation officer has a mandate to draw up a probation programme including, besides
others, cooperation with social security institutions that should participate for instance in searching for a
suitable job for the accused (convict), mediate requalification to acquire new job skills, be helpful in
arranging pension benefits, etc.

v The probation programme may also include the application of imposed duties and restrictions as
part of the short-term and long-term objective. The mandate in this sense means having a certain power /
control over the accused (convict), consisting of drawing up reports for the prosecutor or for the judge,
which may have a significant impact on the subsequent course of probation. The actual report may be
positive if the accused (convict) did well in the probation. Besides the above, its content may include
a proposal to reduce the probation measures. In case of negative information on the accused (convict), the
probation officer shall draw up a report in the form of a proposal to turn the conditional sentence into
unconditional prison sentence, or a proposal to extend the probation measures, the imposed duties and
restrictions, etc.

v The second area is specific in being focused on control and supervision, as the primary assignment
of the probation and mediation officer. Thus, in terms of this process, the probation and mediation officer
shall supervise the accused (convict) to ensure they accept the duties and restrictions imposed by the
,resolution” or by the ,judgment”. The term ,,supervision” in this process shall, under the Tokyo Rules,
refer to ,reducing reoffending and assisting the offender’s integration into society in a way which minimises
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the likelihood of a return to crime” (Annex 10.1).° In terms of this area, the probation and mediation officer
should be able to distinguish the terms ,supervision” and ,,control”.

In the European Recommendations for Community Sanctions and Measures, the term , supervision”
differs from the term ,,control”. The term , supervision” refers both to assistance activities conducted by or
on behalf of an implementing authority which are intended to maintain the offender in the society and to
actions taken to ensure that the offender fulfils any conditions or obligations imposed.’

v In the course of ,control”, the probation and mediation officer above all ascertains whether the
accused (convict) complies with the imposed duties and restrictions, or participates in their application, as
the case may be. For instance there may be a case of an imposed duty involving the order to participate in a
social training programme or another educational programme with the assistance of the probation and
mediation officer or another professional, etc. In case of non-compliance, besides other measures, the
probation and mediation officer, shall notify the accused (convict) in writing in the form of an ,official
record” of the possible consequences of repeated non-compliance with the imposed duties and
restrictions. This part of probation may be considered demanding, as it involves a process where the
accused (convict) should not remain passive, but should be active from several aspects. Another and
important part of probation is searching for resources to meet the basic life needs of the accused (convict),
to find employment (temporary job), to secure a source of subsistence. The probation and mediation
officer should positively steer the accused (convict) towards fulfilment of the various goals under the
probation programme to improve the quality of their life in the society and their family life. Motivation
(ongoing) is an important and legitimate feature of these activities, as it is needed to make the accused
(convict) satisfied and it helps to cope both with life situations as well as with the imposed duties and
restrictions during the probation supervision.

M Referring to the above, we could seek a certain kind of balance between taking care of the

offender and controlling the offender, as the probation and mediation officer has to deal with this issue in
their day-to-day job. In the ,Manual for Probation Services” and in the ,Guidelines for Probation
Professionals and Managers, Rome — London 1998, p.130%, this area is presented as most challenging, as
the probation officers face a conflict situation when executing these tasks. ,,What virtually matters is the
scope of view of probation, whether to perceive it as organisation of social work or as a supervision and
control tool.” This issue in elaborated on in more detail in the UN document, in the Commentaries on the
UN Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules), New York 1993, where it is
stated, besides others, that on the one hand supervision has a control function to prevent the offender
from reoffending. On the other hand, supervision has a social and assistance function helping the offender
to integrate into the society. These objectives of supervision are reflected in two cases. The more control-
oriented approach focuses on the offender’s responsibility towards the society. The second, more
assistance-oriented approach focuses on coping with challenges that could lead to another offence, as well
as on working with the victim and with the injured party. In exercising probation supervision, the probation
and mediation officer should bring balance between these approaches to alleviate the , tension” arising
between taking care of the accused (convict) and controlling compliance with the imposed duties and

® United Nations Standard Minimum Rules for Non-Custodial Measures (The Tokyo Rules) (General Assembly Resolution 45/110, 14
December 1990)

’ Council of Europe Recommendation no. R(92)16 on the European Rules on Community Sanctions and Measures (Committee of
Ministers, 19 October 1992)
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restrictions. It is above all the area of providing social support to the accused (convict) that should be more
focused on cooperating with the social curator, the social worker, charities, civic associations, etc. In my
subjective view and according to my personal experience, such more flexible cooperation could also work
with the use of certain mentors. These would be helpful to the accused (convict) for instance in case of
conditional suspension of prison sentence (parole), where the court ordered probation supervision and
imposed duties to find employment, to pay the child maintenance in arrears, or to pay damages to the
victim (injured party), as applicable, etc.

v The third area of probation includes the place of its execution, where the probation measures or
the imposed duties and restrictions, as applicable, are executed. As a matter of fact, the probation activities
are only carried out in case of the accused (convict) that is subject to probation supervision at liberty under
a conditional or alternative punishment. For instance, for compulsory work sentence, the place of

execution can be a town, a municipality, a legal entity engaging in education, charity, etc.

—What are the benefits of probation and alternative forms of punishment?

- The convict, the accused becomes active in rectifying the damage/injury caused to the victim;
- Allows working with the victim / the injured party;

- Active approach towards compliance with the imposed duties and restrictions;

- The accused does not loose their job, (societal interest);

- Lower government costs of serving the sentence;

- Sentence carried out at liberty;

- Family and social ties remain untouched;

- Room for redress, compensation of damage;

- Prevention in terms of the imposed duties and restrictions;

- Erasure of the punishment upon compliance, clean criminal record (e.g. home arrest sentence,
compulsory work sentence...); ),

- Ability of immediate integration with the society upon conviction, etc.

—Probation methods and approaches

We know that the primary function of the probation and mediation officer in the probation process is
to supervise and control the accused (convicts) with regard to their compliance with the imposed duties
and restrictions. To achieve this main goal of supervision and control in empirical practice, it is necessary to
discuss the manner of application of these methods and approaches. Dedicated literature as well as the
working document drafted by experts from Belgium refers to the way of achieving the main goal of
supervision, what to do to possibly reduce the risk of recidivism, what steps to take in connection with
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integration of the offender into the society. To achieve the desired aim, the probation and mediation
officer needs a basic methodological framework or a code of ethics. It is further stated that the probation
practice remains diverse. Probation officers across Europe use various methods and approaches that they
follow in their practice with various offenders. This implies the use of several methods combined rather
than the use of a single specific method that would dominate in practice. Probation officers tend to act with
differing and often also specific approaches to the methods. Such presentation is identical in certain
aspects in the Slovakian conditions, provided that in some cases it would be more appropriate for the social
support work to be addressed by experts such as the social curator, social worker, mentor, etc. within their
professional and institutional arrangements. The general principles applied by the probation and mediation
officer in empirical practice may include: tailored approach, targeted expression of emotions; control of
emotional involvement; unbiased approach; principle of self-determination of the accused (convict);
confidentiality (non-disclosure obligation) to ensure protection of information considered confidential by the
accused (convict) and which is an ethical obligation of the probation and mediation officer;

4/ Mediation and Saturation of Victims” Needs

The profession of a civil mediator and of the probation and mediation officer was established in
Slovakia in response to the need to resolve conflict situations in an out-of-court manner. What we see at
present is an increased interest in out-of-court conflict r